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LEGAL  AUTHORITY  FOR  SCHOOLS  AND  COLLEGES 
TO  CONTROL  STUDENT  USE  OF  DRUGS 

Robert  E.  Phay  and  Edward  L.  Winn 


Drug  abuse  by  students  has  been  well  docu- 
mented   and  is  regarded    by  the  American  public  as 
one  of  the  most  serious  problems  confronting  the 
public  schools .       School  boards,  principals,  and 
legislators  have  recognized  the  severity  of  the  prob- 
lem, and  most  have  taken  steps  to  control  it. 
Recently,  school  officials  have  reported  that  alco- 
hol is  the  most  frequently  abused  drug  and  the  one 
that  creates  the  greatest  problem.     Dr.  Morris 
Chafetz ,  Director  of  the  National  Institute  on  Alco- 
hol Abuse  and  Alcoholism,  supports  these  reports. 
He  estimates  that  some  450,000  young  teenagers 
and  children  from  nine  to  twelve  have  serious  prob- 
lems involving  alcohol.       Apparently,  more  students 
are  turning  away  from  what  they  perceive  to  be  the 
legal  and  psychological  dangers  of  hard  drugs  to 
the  easier,  "hassle-free"  high  of  alcohol.     This 
article  will  discuss  the  school's  legal  authority  to 
control  and  discipline  students  because  of  their 
involvement  with,  use,  or  possession  of  drugs. 

The  authority  of  school  boards  to  suspend  or 
expel  students  for.drug  abuse  has  never  been  seri- 
ously challenged.       As  early  as  1899,  a  North  Caro- 
lina court  upheld  the  expulsion  of  four  high  school 
students  for  getting  drunk  on  Sunday  in  a  grog 
shop.    The  Court  considered  this  conduct  to  fall 
within  the  then  standard  ground  for  expulsion  — 


1.  See,  e.g.,  G.  Grizzle,  A  SELECTED  BIB- 
LIOGRAPHY FOR  THE  ANALYSIS  AND  EVALUATION 
OF  DRUG  POLICIES   (Institute  of  Government, 
Chapel  Hill,  N.C.,  Monograph  No.   77,   1974)  . 

2.  See  G.  Gallup,  Seventh  Annual  Gallup 
Poll  of  Public  Attitudes  Toward  Education,  57  PHI 
DELTA  KAPPA  227,  229(1975)  . 

3.  Raleigh  News  and  Observer,  April  27, 
1975,  §  V,  at  p.   6,  col.   8.    See  also  Alcoholism: 
New  Victims,  New  Treatments,  TIME  75-81   (April 
22 ,  1974) ;   and  Gallup  ,  supra  note  2  ,  at  228  . 

4.  The  U.SL  ^uprferpe  Court"  has'recentiy. 

^       upheld  the  school'te  authority  lO-expei,BtUdents  foY 
possessing  alcohol  on  campus .    See  Wood-'w.;  Strigk- 
land,  420  U.S.  306  (1975),  -       ; 

^  "'    MAY    6l97d   '-^ 


"bad  conduct."      Nonetheless,  the  issue  is  compli- 
cated by  both  state  and  federal  criminal  statutes  on 
drug  control,  school  board  policies  prohibiting  the 
use  of  drugs  and  alcoholic  beverages ,  criminal 
prosecution  and  school  expulsion  hearings  running 
concurrently  .  Fourth  Amendment  issues  of  search 
and  seizure,"  and  community  and  parental  fear. 
This  article  will  attempt  to  clarify  some  of  these 
issues. 

All  states  have  criminal  statutes  that  deal 
with  narcotic  drugs  and  alcoholic  beverages. 
Generally,  these  statutes  define  the  drug  and  alco- 
hol use  that  is  j>rohibited  and  prescribe  penalties 
for  violations.       The  statutes  have  varied  widely, 
especially  with  regard  to  penalties,  but  are  now 
moving  toward  uniformity.    Over  thirty  states  have 
patterned  their  laws  on  the  federal  Controlled  Sub- 
stances Act,  which  is  a  part  of  the  comprehensive 
Drug  Abuse  Prevention  and  Control  Act  of  1970. 
Essentially,  the  act  sets  forth  procedures  for  those 
who  may  legally  handle  drugs  and  prescribes 
penalties  for  anyone  who  manufactures,  possesses, 
sells,  or  uses  the  listed  drugs  outside  the  defined 
bounds.     The  act  establishes  five  "schedules"  of 
classifications  and  sets  penalties  in  the  several 
drug  categories.    Mandatory  minimum  sentences 
are  abolished,  most  penalties  reduced,  and  mqst 
restrictions  on  probation  and  parole  removed. 

(Continued  on  page  3) 


5.    Horner  School 
32  S.E.   885   (1899)  . 


Wescott,  124  N.C.  518, 


6.  For  a  complete  discussion  of  the  issues 
involved  in  the  search  of  a  student,  see  Phay  and 
Rogister ,  Searches  of  Students  and  the  Fourth 
Amendment,  6  SCHOOL  LAW  BULLETIN  (Institute 
of  Government ,  Chapel  Hill,  N.C,  Jan.   1975). 

7.  See,  e.g.,  N.C.  GEN.  STAT.  §§  IBA-l 
to  -58   (1975)    (Regulation  of  Intoxicating  Liquors); 
N.C.  GEN.  STAT.  §§  90-86  to  -133.8   (1975)    (N.C. 
Narcotic  Drug  Act)  . 


21  U.S.C. 


801-956  (1970) 


9.    21  U.S.C.  §§  841-851  (1970) 


INSTiTUTt  GF  GOVERNMENT 
UNIVERSITY  OF  NORTH  CAROLIN,^ 
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STUDENT  RECORDS:    FINAL  HEW  REGULATIONS 
TO  THE  FAMILY  EDUCATIONAL  RIGHTS  AND  PRIVACY  ACT 

Joan  G.  Brannon 


More  than  a  year  passed  after  the  U.S.  De- 
partment of  Health,  Education,  and  Welfare  issued 
its  proposed  regulations  on  the  Family  Educational 
Rights  and  Privacy  Act  of  1974   (FERPA)   before  it 
issued  any  final  regulations  .    On  March  2  ,   1976, 
HEW  published    partial  final  regulations  for  FERPA, 
indicating  that  other  parts  of  the  regulations  will 
follow  shortly.    The  regulations  just  issued  took 
effect  on  March  2  and  cover  two  areas — hearings 
to  correct  inaccurate  records,  and  release  of  in- 
formation in  health  and  safety  emergencies .    This 
article  will  review  this  first  segment  of  the  new 
regulations. 

Challenging  the  Accuracy  of  Records. 
FERPA  grants  parents  of  a  student  and  eligible 
students   (those  who  are  at  least  eighteen  years 
of  age  or  are  attending  an  institution  of  post- 
secondary  education)  the  right  to  challenge  the 
accuracy  of  a  student's  educational  records  in 
a  hearing,  in  accordance  with  the  HEW  regiolations. 
It  also  gives  the  parents  or  the  student  the  right 
to  insert  in  the  student's  educational  records  a 
written  explanation  of  the  record's  content  [20 
U.S.C.   1232g(a)  (2)].     The  new  HEW  regulations 
specify  certain  procedures  that  schools  must  follow 
in  granting  this  opportunity  to  correct  inaccuracies. 

First ,  a  parent  or  eligible  student  who  be- 
lieves that  information  in  the  student's  education 
records  is  inaccurate  or  misleading  or  violates  his 
privacy  or  other  rights  may  request  the  school 
that  maintains  the  records  to  amend  them .     There 
is  no  time  limit  on  when  a  parent  or  student  may 
request  a  change  in  the  record;   for  example,  a 
parent  of  a  seventeen-year-old  high  school  senior 
may  challenge  the  accuracy  of  information  placed 
in  his  file  when  he  was  in  the  second  grade  .    A 
school  that  receives  a  request  for  amendment 
must  decide  within  a  reasonable  time  whether  to 
amend  the  records.     "Reasonable"  time  is  not  sub- 
ject to  precise  interpretation:     it  depends  on  the 
circumstances  surrounding  each  request.    If  the 
school  decides  not  to  amend  the  records,  it  must 
notify  the  parent  or  eligible  student  of  the  decision 
and  must  also  notify  him  of  his  right  to  a  hearing. 

Second,  a  parent  or  an  eligible  student  has 
a  right  to  a  hearing  if  he  wishes  to  challenge  the 
contents  of  a  student's  educational  records  to  insure 
that  information  in  the  records  is  not  inaccurate, 
misleading,  or  otherwise  in  violation  of  his  privacy 
or  other  rights.     The  regulations  are  not  entirely 
clear  whether  this  correction  procedure  is  a  two- 
step  process  consisting  of  a  request  to  amend  by  in- 
formal methods  and  then,  upon  failiire  to  amend,  a 


1.    Federal  Register,  41,  42   (March  2, 
1976),  9062-64. 


request  for  a  hearing.    The  school  must  make  both 
available,  upon  request,  but  in  my  opinion  it  can 
require  the  parent  to  follow  the  first  step  before 
asking  for  the  formal  hearing.     However,  the  com- 
ment to  the  regiilations  indicates  that  if  the  parent 
or  the  eligible  student  believes  that  the  school  is 
using  the  informal  attempts  to  reconcile  differences 
as  a  delaying  tactic,  he  may  exercise  his  right  to 
a  hearing  without  benefit  of  the  decision  from  any 
informal  proceeding. 


What  kind  of  hearing  is  required?    First, 
the  hearing  must  be  held  within  a  reasonable 
period  after  the  request  is  received.     Again, 
"reasonable  period"  is  precisely  defined,  but 
depends  on  the  facts  and  circumstances  surround- 
ing each  request. 

Second,  the  parent  or  eligible  student  must 
be  given  adequate  notice  of  the  date,  place,  and 
time  of  the  hearing.     The  regulations  do  not  require 
notice  of  the  hearing  to  be  written ,  but  schools 
would  be  wise  to  give  written  notice  to  establish 
clearly  that  notice  was  sent.    A  school  board  should 
adopt  regulations  specifying  the  manner  and  time 
of  notice  that  will  be  given  by  its  unit .     This 
regulation  should  give  the  parent  or  eligible 
student  adequate  time  to  prepare  his  case.     A 
five-  or  ten-day  prior  notification  of  a  hearing 
is  a  fairly  common  statutory  notice  provision . 
If  the  school  board  requires  written  notice  of  the 
hearing,  the  notice  time  period  should  run  from 
the  date  the  notice  is  mailed.    For  example,  a 
regulation  might  read:     The  principal  (or  any 
other  designated  official)  ,  at  least  ten  calendar 
days  before  the  hearing,  shall  mail  a  copy  of  the 
notice  of  the  hearing  to  the  parent  or  eligible 
student  who  requested  the  hearing . 

Third,  any  school  official  without  a  direct 
interest  in  the  outcome  may  conduct  the  hearing. 
However,  if  the  school  wishes,  it  may  hire  an 
outside  hearing  officer  to  conduct  the  hearings, 
but  it  is  not  required  to  abide  by  the  hearing 
officer's  recommendation.     HEW's  comment  to 
the  regulations  pointed  out  that  some  people 
urged  that  the  hearing  be  conducted  by  nonschool 
officials  only.    HEW  did  not  adopt  this  position. 

Fourth,  the  hearing  officer  must  allow  the 
parent  or  eligible  student  a  full  and  fair  oppor- 
tunity to  present  evidence  relevant  to  the  issue 
of  accuracy  of  the  records  or  violation  of  the 
student's  privacy  or  other  rights.     This  means 
that  the  parent  or  eligible  student  must  be  allowed 
to  have  his  witnesses  testify  to  relevant  information' 
and  must  be  allowed  to  cross-examine  any  wit- 
nesses who  present  evidence  that  the  record  is 

(Continued  on  page  10) 
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DRUGS   (Continued  from  page  1) 


Most  student  involvement  with  illicit  drugs 
and  alcohol  occurs  off  school  premises .    In  general , 
schools  may  adopt  rules  that  provide  serious  pun- 
ishment for  students  who  wrongly  use  drugs  and 
alcohol  off  campus  because  the  abuse  frequently 
has  a  direct  and  immediate  effect  on  the  school's 
general  welfare.     Of  course,  any  school  discipline 
that  is  permissible  for  drug  abuse  off  the  school 
ground  is  permissible  if  the  use  occurs  on  school 
grounds  or  at  a  school  activity  off  campus . 

School  discipline  of  a  student  for  drug  abuse 
must  be  based  on  the  student's  misuse.     A  recent 
federal  district  court  decision  illustrated  this  point 
when  it  struck  down  a  school  athletic  association's 
rule  rendering  a  student  ineligible  for  school  sports 
because  he  occupied  a  car  in  which  he  knew  beer 
was  being  drunk.         The  court  found  the  conduct 
to  have ,  at  best ,  only  an  indirect  effect  on  the  school . 

Courts  seem  more  willing  to  uphold  school 
rules  prohibiting  the  use  of  narcotic  drugs  than 
many  other  types  of  student  misconduct.     They  note 
the  adverse  effect  that  drugs  can  have  on  the  quality 
of  the  school  environment  and  the  difficulty,  for 
purposes  of  administering  piinishment,  in  distin- 
guishing on-campus  from  off-campus  abuse. 
Problems  of  proof  may  arise  in  establishing  off- 
campus  abuse  of  drugs  or  alcohol ,  but  the  author- 
ity of  schools  to  punish  for  such  abuse  seems  clear. 

Essentially,  the  school  has  authority  to  sus- 
pend or  expel  for  off-campus  drug  abuse  so  long  as 
the  rule  authorizing  the  discipline  is  reasonable  and 
the  conduct  can  be  shown  to  have  some  direct  and 
immediate  effect  on  the  discipline  or  general  welfare 
of  the  school.    Given  the  nature  of  drug  abuse,  the 
criminal  sanctions  for  it,  and  the  courts'  recogni- 
tion of  the  pervasiveness  of  the  drug  problem,  it 
seems  unlikely  that  school  boards  will  be  forbidden 
to  suspend  or  expel  for  off-campus  abuse. 

Discipline  Based  on  Arrest,  Indictment,  or 
Conviction 

Students  who  illegally  use,  possess,  or  sell 
drugs  may  be  convicted  under  the  various  state  or 
federal  statutes,  or  both.     One  question  that  trou- 
bles school  officials  is  whether  a  criminal  convic- 
tion for  drug  abuse  that  occurred  off  school  property 
and  not  at  a  school  activity  is  a  sufficient  ground 
for  automatic  suspension  or  expulsion.    In  Paine 
v.  Board  of  Regents  of  the  University  of  Texas 
System,  ^^~a  federal  district  court  considered  a 
school  expulsion  that  resulted  from  a  conviction 


10.  Bunger  v.  Iowa  High  School  Athletic 
Ass'n,   197  N.W.2d  555  (Iowa  1972)  . 

11.  See,  e^. ,  Caldwell  v.  Cannady,  340 
F.  Supp.  835  (N.D.  Tex.   1972). 

12.  355  F.  Supp.   199   (W.D.  Tex.   1972), 
aff'dper  curiam.  474  F.2d  1397   (5th  Cir.   1973)  . 


for  drug  use  that  occurred  off  campus.    It  found  a 
school  rule  requiring  an  automatic  two-year  sus- 
pension for  any  student  "placed  on  probation  for  or 
finally  convicted  of  the  illegal  use,  possession  and/ 
or  sale  of  a  drug  or  narcotic"  to  be  invalid.    The 
court  held  that  the  rule  violated  procedural  due 
process  requirements  in  not  affording  the  student 
an  opportunity  to  show  that  his  continued  presence 
on  campus  created  no  danger  of  influencing  other 
students  to  use,  possess,  or  sell  illegal  drugs; 
the  avoidance  of  this  danger  was  the  admitted  pur- 
pose of  the  rule . 

A  related  question  is  whether  a  school  board 
can  automatically  suspend  or  expel  a  student  solely 
on  the  basis  of  an  arrest,  arraignment,  indicj;|nent, 
or  conviction  for  drug  abuse.    In  New  York, 
several  students  had  been  arrested  and  charged 
with  the  criminal  possession  of  a  hypodermic  in- 
strument.    They  were  suspended  under  a  board 
resolution  providing  for  mandatory  suspension 
for  "any  student  upon  his  indictment  or  arraign- 
ment in  any  court    .    .    .  for  any  criminal  act  of 
a  nature  injurious  to  other  students  or  school 
personnel."    The  court  did  not  doubt  that  heroin 
use  by  students  off  campus  might  endanger  the 
health,  safety,  and  morals  of  other  students, 
thereby  justifying  board  rules  in  the  area.    But 
it  held  that  the  rule  ran  counter  to  the  New  York 
statute  specifying  the  grounds  for  suspension; 
because  the  statute  imposes  a  severe  penaj^y,  the 
court  ruled  it  must  be  strictly  construed.         The 
mere  fact  of  criminal  charges  against  the  students 
for  possession  was  insufficient  evidence  of  the  type 
of  conduct  warranting  suspension  under  the 
statute;  the  charges  did  not  prove,  even  if  they 
were  true,  that  the  students  were  insubordinate. 


13.  An  early  general  standard  came  in  Doug- 
las v.  Campbell.    89  Ark.  254,  116  S.E.  211   (1909). 
in  which  the  state  supreme  court  upheld  suspend- 
ing a  student  who  had  been  drunk  and  disorderly 
in  violation  of  a  town  ordinance.     The  court's  test 
was  "any  conduct  that  tends  to  demoralize  other 
pupils  and  to  interfere  with  the  proper  and  success- 
ful management  of  the  school .  which  the  teacher 
and  board  shall  consider  necessary  for  the  best 
interest  of  the  school,  may  subject  the  offending 
one  to  .    .    .    [suspension]." 

14.  Howard  v.  Herman.  59  Misc.  2d  327. 
299  N.Y.S.2d  65   (1969)  . 

15.  N.Y.  EDUC.  LAW  §  3214(6)  (a)  (McKin- 
ney  Supp.   1974): 

"The  board  of  education,  .  .  .  may  suspend 
the  following  pupils  from  required  attendance  upon 
instruction: 

"  (1)     A  pupil  who  is  insubordinate  or  dis- 
orderly, or  whose  conduct  otherwise  endangers  the 
safety,  morals,  health,  or  welfare  of  others; 

"  (2)     A  pupU  whose  physical  or  mental  con- 
dition endangers  the  health,  safety,  or  morals  of 
himself  or  of  other  pupils; 

"  (3)    A  pupn  .    .    .  who  is  feeble  minded.   .    .    . 
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disorderly,  or  physically  or  mentally  affected  to 
the  extent  of  endangering  the  health,  safety,  or 
morals  of  themselves  or  other  students . 

Another  New  York  decision  that  supports  this 
result  is  a  holding  of  the  Commissioner  of  Education 
that  a  conviction  for  drug  abuse  is  not  by  itself  a 
sufficient  ground. £or  suspension  or  expulsion.     In 
In  re  Rodriguez ,       the  Commissioner  reinstated  a 
student  expelled  on  the  basis  of  an  arrest  for  pos- 
session and  sale  of  drugs.    He  applied  the  test  in 
the  New  York  statute  and  added  in  dictum:     "Even 
had  he  been  adjudged  a  youthful  offender  on  the 
charges,  whether  by  proof  or  plea  of  guilt,  such 
adjudication  alone  could  not  have  been  the  basis 
for  this  expulsion.  "    The  Commissioner  was  relying 
on  the  New  York  Code  of  Criminal  Procedure, 
which  forbids  the  status  of  youthful  offender  from 
operating  to  deny  any  right  or  privilege. 

Some  states  have  statutes  dealing  specifically 
with  drug  abuse  as  a  ground  for  suspension  or  ex- 
pulsion.   In  Tennessee,  a  principal  can  suspend  a 
student  for  imlawful  use  or  possession  of  drugs ,  as 
they  are  defined  by  statute.         California  has  an 
even  more  ambitious  statute .    It  authorizes  the 
school  board  or  principal  to  suspend  a  pupil  who 
has  used,  sold,  or  possessed  narcotic  or  hallu- 
cinogenic_drugs  "on  school  premises  or  else- 
where."       It  also  provides  that  law  enforcement 
officials  who  arrest  a  student  for  drug  abuse  must 
give  written  notice  to  his  superintendent.    Even  if 
the  student  is  later  released  and  the  charges 
dropped,  the  official  may  still  send  written  notice 
if  he  believes  such  notification  would  benefit  the 
school  district.    The  constitutionality  of  these 
statutes  will  likely  be  challenged  soon. 


Double  Jeopardy 

The  issue  of  double  jeopardy  has  been  raised 
when  students  have  faced  suspension  or  expulsion 
for  drug  abuse  as  well  as  criminal -'^notions.     The 
court  in  Paine  v.  Board  of  Regents      summarily  dis- 
missed a  challenge  that  was  based  on  double  jeo- 
pardy, holding  that  while  the  state  does  impose  two 
penalties  for  the  same  offense,  it  does  so  for  entire- 
ly different  purposes.    One  is  "criminal"  or  "puni- 
tive," and  the  other  is  "civil"  or  "remedial"  or 
"administrative."    Double  jeopardy  can  apply  only 
to  successive  punishments  for  the  same  offense  in 
the  first  category. 


16.  N.Y.  Comm'r  Decision  No.  8015,  8  ED. 
DEPT.  REP.  214   (1969)  . 

17.  TENN.  CODE  ANN.  §49-1309   (Supp. 


CAL.  EDUC.  CODE  §  10603   (West  1975)  , 


19.    355  F.  Supp.   199   (W.D.  Tex.   1972). 
aff'd  per  curiam.  474  P. 2d  1397  (5th  Cir.  1973)  . 


Written  School  Board  Regulations 

Clearly  written  school  board  policies  on  drug 
abuse  will  reduce  problems  in  applying  and  inter- 
preting statutes  and  board  regulations.    This  point 
is  illustrated  by  the  case  of  Taylor  v .  Grisham, 
in  which  a  federal  district  court  declared  a  school 
board  policy  relating  to  student  drug  abuse  to  be 
unconstitutional  because  it  was  vague .     The  case 
involved  two  students  who  were  searched  and 
questioned  by  police  about  an  off-campus  incident 
involving  marijuana  use.    The  students  admitted 
smoking  marijuana,  but  the  trial  court  released 
them  because  the  police  had  not  advised  them  of 
their  rights.    The  poUce,  however,  notified  the 
school  of  the  arrest  and  trial  and  the  school  sus- 
pended the  students  on  the  basis  of  a  policy  an- 
nounced by  the  principal  that  the  board  was  al- 
leged to  have  made.    The  alleged  policy  was  that 
any  student  caught  two  times  in  a  drug-related 
offense  would  be  suspended  automatically.     The 
policy  was  attacked  on  several  grounds,  and  the 
court  found  much  of  the  evidence  presented 
by  the  pohce  to  be  questionable .    It  held  that  the 
board's  policy  was  too  vague  to  provide  sufficient 
notice  that  the  prescribed  conduct  would  result 
in  suspension  and  ordered  the  students  reinstated. 
A  written  regulation,  circulated  to  students,  with 
the  same  prohibitions  probably  would  have  been 
upheld . 

Although  unambiguously  written  regulations 
are  desirable,  courts  seem  to  be  willing  to  inter- 
pret regulations  in  favor  of  the  schools  if  they  are 
reasonable  and  were  adopted  in  good  faith.     The 
United  States  Supreme  Court  recently  overturned 
the  Eighth  Circuit  Court  of  Appeals  in  a  case  in- 
volving the  interpretation  of  a  school  regulation 
that  prohibited  the  use  or  possession  of  intoxicating 
beverages  at  school  or  school  activities.         Students 
had  brought  onto  campus  a  punch  that  consisted  of 
two  bottles  of  beer,  six  soft  drinks,  and  water. 


20.  N.  A-75-CA-13   (W.D.  Tex.,  decided  Feb 
24,  1975)  . 

21.  Woodv.  Strickland.  420  U.S.   308   (1975). 
The  disciplinary  rule  provides  in  appropriate  part: 

"3.     Suspension 

b .  Valid  cause  for  suspension  from 
school  on  first  offense:  Pupils  found  to  be 
guilty  of  any  of  the  following  shall  be  sus- 
pended from  school  on  the  first  offense  for 
the  balance  of  the  semester  and  such  sus- 
pension will  be  noted  on  the  permanent 
record  of  the  student  along  with  reason  for 
suspension 


(4)     The  use  of  intoxicating  beverages 
or  possession  of  same  or  [sic]  at  a  school 
sponsored  activity." 
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The  court  of  appeals  had  looked  at  state  statutes 
for  an  interpretation  of  "intoxicating  beverages" 
despite  testimony  at  the  trial  that  the  school  board 
did  not  intend,  when  it  adopted  the  regulation,  to 
link  it  to  state  statutes.    In  any  case,  one  reason 
j    given  by  the  court  of  appeals  in  refusing  to  uphold 
I   the  expulsion  was  the  board's  failure  to  establish 

ithat  the  con£»ction  was  in  fact  an  "intoxicating 
beverage."         The  Supreme  Court  observed  that 
"the  Court  of  Appeals  was  ill  advised  to  supplant 
i    the  interpretation  of  the  regulation  of  those  officers 
:    who  adopted  it  and  are  entrusted  with  its  enforce- 
I    ment."    The  Court  reasoned  that  "  [i]t  is  not  the 
role  of  the  federal  courts  to  set  aside  decisions  of 
school  administrators  which  the  court  may  view  as 
lacking  a  basis  in  wisdom  or  compassion."    It 
should  be  noted  that  the  evidence  indicated  that 
the  regulation's  intent  was  reasonable — to  prohibit 
using  or  possessing  alcohol  at  school. 

The  Supreme  Court  holding  clearly  states 
that  lower  courts  should  construe  board  regulations 
on  the  basis  of  the  board's  intentions,  but  those  in- 
tentions should  nonetheless  be  expressed  as  clearly 
as  possible .  An  example  of  a  board  regulation  that 
could  be  used  is  the  following: 

"A  student  shall  not  knowingly  possess, 
use,  transmit,  or  be  under  the  influence  of 
any  narcotic  drug,  hallucinogenic  drug,  am- 
phetamine, barbiturate,  marijuana,  alcoholic 
beverage,  or  intoxicant  of  any  kind   (1)  on 
the  school  grounds  during  and  immediately 
after  school  hours,    (2)  on  the  school  grounds 
at  any  other  time  when  the  school  is  being 
used  by  any  school  group,  or   (3)  off  the 
school  grounds  at  a  school  activity,  function, 
or  event . 

"Use  of  a  drug  authorized  by  a  medical 
prescription  from  a  registered  physician 
shall  rmt  be  considered  a  violation  of  this 
rule." 

If  the  school  board  wants  to  define  the  pro- 
hibited drugs  in  the  regulation,  it  may  want  to  con- 
sider using  the  state  or  federal  statutory  de- 
finitions.    A  federal  district  court  in  Texas  upheld 
the  following  mandatory-expulsion  rule,  which 
restated  the  statutory  definition: 

"Any  student  who  shall  sell,  use  or 
possess  any  dangerous  drug  (as  those  terms 
are  now  defined,  or  may  hereafter  be  defined, 
by  law)    .    .    .  shall  be  expelled  from  school 
for  not  less  than  the  balance  of  the  semester 


22.    See  Strickland 
(8th  Cir.   1973)  . 


Inlow,   485  F.2d  186 


23.    R.  Phay  &    J.  Cummings,  STUDENT  SUS- 
PENSIONS AND  EXPULSIONS:     PROPOSED  SCHOOL 
BOARD  CODES   (Chapel  Hill,  N.C.:     Institute  of 
Government,   1970)  . 


during  which  such  offense  occurs  and  not 
more  than  the  balance  of  the  entire  year  re- 
maining [emphasis  added]  ." 

The  rule  was  found  to  be  a  reasonable  ex- 
ercise of  the  local  school  board's  power.     The  court 
noted  that  students  who  possess  drugs  and  certain- 
ly those  who  use  them,  could  have  an  adverse 
effect  on, the  "quality  of  the  educational  environ- 
ment. ""^^ 


Automatic  Suspension  or  Expulsion 


Many  school  board  regulations  provide  for 
automatically  suspending  or  expelling  a  student 
who  violates  the  prohibition  on  drug  use,  a  re- 
quirement we  find  inflexible  and  therefore  unwise. 
Even  if  the  school  regulations  leave  the  disci- 
plinary decision  to  the  discretion  of  school  officials, 
however,  the  discipline  may  be  excessive  and  over- 
turned by  a  court  for  that  reason.    For  example, 
the  New  York  Commissioner  of  Education  found  that 
the  school  board  violated  its  discretionary  power 
when  a  student  who  violated  school  athletic  regu- 
lations by  drinking  beer  was  dropped  from  the  ath- 
letic squad,  denied  all  other  extracurricular  acti- 
vities for  the  year,  and  giveaxa  ten-day  suspension 
plus  probation  for  the  year.         The  Commissioner 
found  the  discipline  excessive  in  relation  to  the 
violation  and  ordered  that  all  punishments  be 
dropped  except  the  dismissal  from  the  athletic 
squad. 

A  recent  Texas  decision  provides  another 
example  of  excessive  punishment  for  drug  use. 
School  officials,  operating  under  board  policy, 
suspended  a  student  for  one  day  and  expelled  her 
from  the  school's  National  Honor  Society  chapter  as 
well  as  from  a  local  student  group  organized  to 
foster  school  spirit.     The  student,  a  senior  with  an 
"A"  average,  admitted  drinking  wine  during  her 
lunch  hour  in  violation  of  school  rules.    At  the 
trial,  evidence  was  presented  showing  that  other 
students  who  had  been  found  gmlty  of  alcohol  vio- 
lations had  not  been  expelled  from  the  Honor  Socie- 
ty but  had  been  given  only  an  official  warning  and  a 
reprimand.     Though  the  student  demanded  and  re- 
ceived a  hearing  before  the  board  of  trustees,  the 
board  refused  to  act  favorably  on  her  appeal.     The 
trial  court  found  that  the  punishment  was  excessive 


24.  Caldwell  V.   Cannady,  340  F.  Supp.  835 
(N.D.  Tex.   1972)  . 

25.  In  re  Giarraputo ,  N.Y.  Comm'r  Decision 
No.  8005,  8  ED.  DEP.  REP.  193   (1969)  . 

26.  Actor  County  Independent  School  Dist. 
V.  Hopkins,  518S.W.2d576  (Tex.  Ct.  Civ.  App . 
1975)  . 
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and  ordered  that  TOly  the  one- day  suspension  be 
allowed  to  stand. 

In  general,  however,  courts  seldom  overturn 
discretionary  suspensions  and  expiilsions  because 
they  are  reluctant  to  interfere  with  internal  school 
affairs.    For  example,  an  Arizona  court  refused  to 
find  abuse  of  discretion  when  a  principal  recom- 
mended expelling       a  student  who  had  distributed 
contraband  pills.    It  was  the  pupil's  first  offense 
and  the  first  instance  of  drug  abuse  in  the  school, 
but  the  principal  said  he  wanted  a  harsh  remedy 
to  nip  the  problem  in  the  bud .     The  court  recog- 
nized the  current  problem  of  drug  abuse  in  the 
schools  and  had  no  difficulty  in  upholding  "the 
most  severe  sanction  of  expulsion   [for  a]   student 
who  distributed  drugs  to  other  students .  " 


Duty  of  School  Officials  to  Ferret  Out  Drug  Abusers 

Drug  abuse  in  the  schools  also  raises  the 
issue  of  school  officials  duty  to  ferret  out  student 
abusers .     Courts  fre&ly  acknowledge  the  magnitude 
of  the  drug  problem       and  recognize  that  school 
officials  have  an  affirmative  duty  to  investigate 
any  charge  of  student  possession  or  use  of  drugs 
when  a  reasonable  suspicion  arises . 

No  cases  have  arisen  against  officials  for 
failing  to  investigate  suspected  drug  abuse .     To 
argue  whether  school  officials  might  be  prosecuted 
individually  for  failure  to  exercise  that  duty  is 
speculative  at  best .    In  the  interest  of  the  school 


27.  On  appeal  by  the  school  board,  the  court 
agreed  that  the  lower  court's  decision  reached  a 
just  result  but  was  compelled  to  reverse  and  remand 
the  case  because  the  student  had  not  exhausted  her 
administrative  remedies  after  the  school  board's 
decision.    In  allowing  the  stiff  penalty  to  stand,  the 
court  declared, 

"While  permanent  expulsion  for  one  violation 
of  the  organizational  rules  might  be  a  greater 
penalty  than  either  the  trial  court  or  this  court 
woiild  impose,  we  recognize  quite  clearly  that  the 
ultimate  decision  must  necessarily  rest  with  the 
school  authorities  and  the  faculty  sponsors  charged 
with  enforcing  the  rules  and  teaching  disciplinary 
lessons  to  the  students  in  the  organizations .  " 

28.  Kelly  v.  Martin,  16  Ariz.  App  .  7,  490 
P. 2d  836  (1971)  . 

29.  See,  e.g.  .  People  v.  Jackson,  65  Misc. 
2d  909,  319  N.Y.S.2d  731   (1971).     "Rampant 
crime  and  drug  abuse  threaten  our  schools  and 
the  youngsters  exposed  to  such  ills." 

30.  See  People  v.  Overton.  20  N.Y.2d  360, 
283  N.Y.S.2d  22   (1967);   People  v.  Maxwell,  63 
Misc.  2d  601.  313  N.Y.S.2d  253  (1970);  People 
V.Jackson.  65  Misc.  909,  319  N.Y  .S  .2d  731 
(1971)  . 


environment,  most  officials  fulfill  the  obligation 
anyway . 

Summary 

In  summary,  recognizing  the  growing  prob- 
lem   of  drug  and  alcohol  abuse  in  the  schools, 
courts  seldom  overturn  school  board  punishment  of 
students  for  drug  abuse.    In  fact,  relatively  few 
cases  in  this  area  even  reach  the  courts,  an  indi- 
cation that  students  and  parents  do  not  seriously 
question  that  the  extreme  penalties  of  suspension  or 
expulsion  are  justified  for  the  offense  of  drug  abuse. 

Problems  usually  arise  from  poorly  written 
statutes  and  board  regulations  that  are  either  un- 
constitutionally vague  or  are  inconsistent  with 
statutory  requirements.    Rules  should  create  no 
difficulty  for  the  school  board  if  they  clearly  state 
the  grounds  for  suspension  or  expulsion,  are  ap- 
plied uniformly,  and  are  carefully  drafted  to  con- 
form to  applicable  legislation.     When  the  conduct  is 
not  prohibited  by  law,  such  as  off-campus  drinking 
by  students  who  are  of  age,  officials  will  have  a 
harder  time  showing  the  harmful  effect  on  the 
school  environment.    If  there  are  no  measurable 
adverse  effects,  then  the  penalties  of  suspension 
or  expulsion  should  seldom  be  applied. 


RECENT  COURT  DECISIONS 


CORPORAL  PUNISHMENT:    A  POST  BAKER  DECISION. 

/ngra/iam  v.  Vright.  525  F.2d  909  (5th  Cir.  1976). 

Facts  .     The  plaintiffs,  parents  of  public 
school  students  who  were  injured  by  severe 
corporal  punishment,  sought  compensatory  and 
punitive  damages  from  the  school  board  and  school 
administrators  in  Dade  County,  Florida,  and  a 
permanent  injunction  against  the  continued  use  of 
corporal  punishment.     The  federal  district  court 
(S.D.  Fla.   1973)   dismissed  the  action  and  plain- 
tiffs appealed.    The  Court  of  Appeals,  498  F.2d 
248  (5th  Cir.   1974)  ,  reversed  and  remanded, 
holding  that  the  corporal  punishment  applied  in 
this  case  was  so  excessive  that  it  violated  the 
Eighth  Amendment  prohibition  against  cruel  and 
unusual  punishment.     That  court  held  further 
that  corporal  piinishment  is  not  per  se  unconsti- 
tutional if  accompanied  by  certain  procedural  safe- 
guards, which  it  enumerated.    For  a  report  of  this 
decision,  see  6  School  Law  Bulletin  6-7   (April 
1975)  .    In  this  en  banc  review,  the  Fifth  Circuit 
affirmed  the  district  court  dismissal,   10  to  5. 

Held.    The  court  held  that  the  school  super- 
intendent, though  not  the  school  board  as  a  corpo- 
rate entity,  is  a  "person"  amenable  to  smt  under 
42  U.S. C.  §  1983.    It  also  held,  however,  that  the 
Eighth  Amendment  applies  only  to  criminal  sane- 
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tions  and  hence  may  not  be  invoked  to  forbid 
corporal  punishment  of  public  school  children. 
Turning  to  the  Fourteenth  Amendment  issues,  the 
majority  found  no  violation  of  substantive  due 
process,  no  deprivation  of  liberty,  resulting 
from  corporal  punishment  in  general  or  from  the 
regulations  in  effect  in  Dade  County  schools.    It 
declined  to  consider  whether  the  application  of 
punishment  in  particular  cases  violated  the  regula- 
tions and  advised  the  plaintiffs  to  seek  state 
remedies  for  their  injuries  under  tort  or  criminal 
law.    Expressing  reluctance  to  interfere  with  the 
internal  administration  of  schools,  the  court  said, 
"  [O]  nly  if  the  regulation  bears  no  reasonable 
relation  to  the  legitimate  end  of  maintaining  an 
atmosphere  conducive  to  learning  can  it  be  held 
to  violate  the  substantive  provision  of  the  due 
process  clause." 

The  court  found  no  right  to  procedural  due 
process  before  the  infliction  of  corporal  punish- 
ment and  expressly  rejected  the  precedential 
value  of  the  Supreme  Court's  summary  affirmance 
of  Baker  v.  Owen.  395  F.  Supp.  294  (M.D.N.C. 

1975),  aff'd U.S.  .   96  S.Ct.  210   (1975)  . 

Noting  that  the  defendant  school  officials  in  Baker 
did  not  appeal  and  that  the  point  appealed  by 
plaintiffs  was  whether  parents'  objection  can  pre- 
vent corporal  punishment,  the  majority  refused 
to  consider  itself  bound  by  the  procedures  recom- 
mended by  the  lower  court  in  Baker .    The  court 
distinguished  Goss  v.  Lopez.   419  U.S.  565   (1975), 
on  the  grounds  that  a  child's  property  interest  in 
education  or  reputation  is  not  infringed  by  cor- 
poral punishment  as  it  is  by  suspension.     Com- 
paring the  two  sanctions,  the  majority  referred  to 
corporal  punishment  as  "a  commonplace  and  trivial 
event  in  the  lives  of  most  children    .    .    .  much  less 
serious    .    .    .  than  is  a  suspension  or  expulsion . " 

Dissent.    The  five  dissenters  disagreed  with 
the  majority's  claim  that  a  court  may  not  examine 
particular  incidents  of  corporal  punishment  to 
determine  whether  excessive  punishment  has 
denied  constitutional  rights.     Three  of  them,  in  a 
long  opinion,  asserted  that  the  Eighth  Amendment 
is  applicable  to  a  school  setting  and  that  the 
Supreme  Court  in  Baker  affirmed  the  entire  judg- 
ment (including  the  due  process  requirements)  , 
not  merely  the  result .    —  A .  M  .  D  . 


DESEGREGATION  OF  DELAWARE  SCHOOLS.    Buchanan  v. 
Evans, U.S. 96  S.  Ct. (1975). 

The  Supreme  Court's  summary  affirmance 
of  Buchanan  v.  Evans.  393  F.  Supp.  428  (1975), 
is  the  latest  stage  in  litigation  that  began  in  1952 
to  desegregate  the  public  schools  in  Delaware. 
This  case  began  in  1957  and  has  produced  nine 
separate  decisions.  In  the  decision  affirmed  by 
the  Supreme  Court,  a  three-judge  federal  court 
held  2  to  1  that,  under  the  standards  of  Milliken 


V.  Bradley,  418  U.S.  717   (1974),  an  interdistrict 
remedy  could  appropriately  be  applied  to  desegre- 
gate and  consolidate  the  Wilmington  and  New  Castle 
County  school  systems.    According  to  the  opinion 
in  Milliken,  an  interdistrict  remedy  is  appropriate 
only  when  it  can  "be  shown  that  racially  discrimina- 
tory acts  of  the  state  or  local  school  districts,  or 
of  a  single  school  district  have  been  a  substantial 
cause  of  interdistrict  segregation."    The  lower  Court 
found  evidence  of  interdistrict  violations  in  these 
facts:     (1)     Before  1954  many  black  children  who 
lived  in  the  county  were  assigned  to  black  schools 
in  Wilmington;    (2)   until  very  recently,  segregation 
in  housing  was  promoted  and  encouraged  by 
officials  of  the  state  and  New  Castle  County;    (3) 
the  state's  policy  of  providing  free  transportation 
for  private  school  students  across  pubUc  school 
district  lines  contributed  to  the  decreasing  white 
enrollment  in  Wilmington  public  schools;   and   (4) 
the  Delaware  legislature  acted  unconstitutionally 
in  ratifying  the  state  Educational  Advancement 
Act  of  1988,  which  for  the  one-year  period  of  its 
effectiveness  prevented  the  State  Board  of  Educa- 
tion from  merging  the  Wilmington  district  with 
any  other.    On  the  basis  of  these  findings,  the 
Court  concluded  that  (a)   unlike  the  situations  in 
Detroit  and  Richmond,  "de  jure  segregation  in 
New  Castle  County  was  a  cooperative  venture 
involving  both  city  and  suburbs,"  and   (b)   "this 
conduct  constitutes  segregative  action  with  inter- 
district effects  under  Milliken."    Defendants  were 
ordered  to  develop  alternative  remedial  plans, 
one  for  Wilmington  alone  and  one  for  Wilmington 
and  its  suburbs.    The  Court  enjoined  the  defend- 
ants, in  making  their  plans,  from  relying  on  the 
provisions  of  the  Educational  Advancement  Act 
that  required  Wilmington  to  remain  a  single 
district. 


This  inj  unction  is  the  focus  of  Justice  Rehn- 
quist's  dissent  from  the  affirmance  .    He  argues 
that  no  court  can  enjoin  enforcement  of  an  act  that 
is  no  longer  effective  and  therefore,  the  portion  of 
the  case  enjoining  reliance  on  the  statute  was  moot 
even  at  the  district  court  level.    Justice  Rehnquist 
asserts  that  plaintiffs  were  not  entitled  to  trial 
by  a  three-judge  court  since  they  were  not  seeking 
an  injunction  against  the  enforcement  of  an  effec- 
tive state  statute  and  therefore  were  not  entitled 
to  a  direct  appeal  to  the  Supreme  Court.  —  A.M.D. 


RECENT  HIGHER  EDUCATION  DECISIONS 
ON  PERSONAL  LIABILITY 

Thonen  v.  Jenkins,  374  F.  Supp.   134  (E.D.N.C. 
1974)  ,  aff'd  in  part,  455  F.2d  977  (4th  Cir.   1972) 
(no  interlocutory  appeal  permitted  from  a  district 
court  order  where  both  parties  consented  to  the 
order)  ,  aff'd  in  part,  491  F.2d  722   (4th  Cir. 
1973)    (disciplining  of  students  for  the  use  of 
vulgarity  in  a  campus  newspaper  violates  the 
students'  First  Amendment  rights)  ,  aff'd  in 
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part,  vacated  and  remanded  in  part,  517  F.  2d 
3  (4th  Cir.  1975)  . 

Facts :     A  student  wrote  an  open  letter 
to  the  East  Carolina  University  student  news- 
paper objecting  to  rules  prohibiting  visitation 
of  persons  of  the  opposite  sex  in  dorm  rooms  . 
The  letter,  which  ended  with  a  vulgar  expres- 
sion referring  to  the  chancellor,  was  published; 
as  a  result  the  author  of  the  letter  and  the  edi- 
tor of  the  paper  were  expelled. 

The  two  students  brought  suit  in  federal 
district  court  asking  that  they  be  reinstated, 
that  their  records  be  expunged  of  the  discipli- 
nary action,  and  that  money  damages  and  attor- 
ney's fees  be  awarded  against  the  chancellor  and 
the  chairman  of  the  ECU  Board  of  Trustees  . 

Holdings:     The  district  court  ordered 
the  students  readmitted  and  the  records  ex- 
punged.   The  Fourth  Circuit  Court  of  Appeals 
affirmed  that  order,  491  F.2d  722   (4th  Cir.   1973)  . 
The  district  court  also  awarded  nominal  damages 
($100)   against  the  defendants  to  both  plaintiffs 
because  the  expulsion  violated  the  students' 
First  Amendment  rights.  The  appeals  court, 
517  F.2d  3  (4th  Cir.    1975)  ,  vacated  and  remand- 
ed this  portion  of  the  order  to  the  district  court 
for  a  determination  of  whether  the  defendants' 
action  in  disciplining  the  students  was  taken  in 
good  faith  under  the  standard  recently  laid 
down  in  Wood  v.  Strickland,  420  U.S.   308  (1975)  . 
Under  the  rule  of  Wood,  officials  are  entitled  to 
immunity  from  liability  if  their  actions  meet  both 
objective  and  subjective  tests  for  good  faith.    The 
district  court  was  directed  to  make  findings  of 
fact  with  respect  to  the  defendants'  good  faith. 
The  district  court  was  directed,  should  it  find 
that  the  expulsions  were  done  in  bad  faith,  to 
make  its  order  run  against  the  defendants  in 
their  individual  rather  than  their  official  capa- 
cities because  the  Eleventh  Amendment  bars 
damage  awards  against  state  officials  in  their 
state  capacities . 

The  district  court  also  awarded  attorney's 
fees  of  $3,430  against  ECU  on  the  ground  that 
the  defendants  and  their  counsel  acted  with  "ob- 
stinacy" in  defending  the  lawsuit.    The  court  of 
appeals  affirmed  this  award  and  held  that  an 
award  of  attorney's  fees  against  a  state  university 
is  not  barred  by  the  Eleventh  Amendment  fol- 
lowing Amos  V.  Sims,  409  U.S.  942   (1972)  ,  and 
Fairmont  Creamery  Co.  v.  Minnesota,  275  U.S. 
70  (1927)  ,  and  distinguishing  Edelman  v.  Jordan , 
415  U.S.  651   (1974)  .    On  remand  the  district 
court  was  therefore  directed  to  determine  whether 
the  award  for  attorney's  fees  should  run  against 
the  defendants  in  their  individual  or  official 
capacities . 

When  the  case  was  remanded,  the  district 
court  found  no  bad  faith  on  the  part  of  the  officials 
in  their  individual  capacities  and  therefore  dis- 
missed the  damages  against  the  defendants  in 


their  individual  capacities  and  awarded  attorneys' 
fees  against  the  defendants  in  their  official  capa- 
cities.    See  Thonen  v.  Jenkins,  733  -  Civil  - 
Washington  Div.    (E.D.N.C.  July  1,   1975)  . 
L.L.H. 


Jeffus  V.  Beerman.  C-371-G-73  (M.D.N.C. 
April  16,   1975)  . 

Facts:     A  nontenured  community  college 
teacher  at  Gmlford  Technical  Institute  (GTI)  was 
required  to  teach  a  remedial  mathematics  course. 
The  teacher  contended  that  this  assignment  was 
contrary  to  his  contract  and  he  protested.    He  was 
thereupon  discharged  in  a  proceeding  that  did  not 
comply  with  the  GTI  discharge  procedure.    The 
teacher  than  brought  suit  in  federal  district  court 
for  breach  of  his  employment  contract  and  violation 
of  his  constitutional  rights  to  free  speech  and  due 
process. 

Held:     A  jury  of  five  persons   (one  was 
dismissed  during  the  trial)   returned  a  verdict 
of  $85,655  for  the  teacher.    The  award  was  di- 
vided as  follows:     $15,000  personally  against 
four  GTI  administrators;    $60,000  against  GTI 
as  punitive  or  exemplary  damages  for  violation 
of  the  teacher's  constitutional  rights  to  free 
speech  and  due  process;    and  $11,655  against 
GTI  for  breach  of  the  teacher's  employment  con- 
tract. 


After  the  trial  judge  told  the  parties  that 
he  intended  to  set  the  verdict  aside  as  exces- 
sive, the  parties  reached  a  settlement  of  $18,000 
--  the  teacher's  annual  salary  of  $15,540  and 
attorney's  fees  of  $2  ,  460  —  and  the  plaintiff 
teacher  agreed  to  accept  a  dismissal  of  his  action 
with  prejudice.  —  L.L.H. 


Grant  v.   Abbott,  BC-74-120,  -121,  -125  (W.D.N.C. 
Sept.   18,   1975)  . 

A  nontenured  English  professor  at  Western 
Carolina  University   (WCU)   was  involved  in  organ- 
izing a  teachers'  union  on  the  WCU  campus.    When 
he  was  not  recommended  for  tenure,  he  brought 
suit  against  the  members  of  the  WCU  Board  of 
Trustees,  alleging  that  his  denial  of  tenure  vio- 
lated his  First  Amendment  rights;   the  denial 
was  based,  he  said,  on  his  involvement  in  union 
organizing  activities.    When  the  case  was  tried  in 
federal  district  court,  the  jury  found  the  members 
of  the  board  of  trustees  not  liable  for  damages  .  -L  .L. 


TEACHER  NONRENEWAL  PROCEDURES:    PUBLIC  HEARING, 
IMPARTIAL  TRIBUNAL,  AND  HEARSAY  EVIDENCE. 

Saiterfield  v.  Edenton-Chowan  Board  of  Education,  No.  75-1191 
(4th  Cir.,  filed  December  5,  1975). 
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Facts .    Plaintiff  appealed  a  denial  of  his 
request  for  reinstatement  as  bandmaster  in  the 
defendant  school  system.    Plaintiff,  a  black,  had 
i  been  employed  for  eighteen  years  as  a  teacher  and 
I  band  director  in  a  black  junior  high  school  that 
was  integrated  in  1968.    In  1970  a  position  as  band- 
master became  available  at  the  senior  high  school; 
•  the  plaintiff  applied  for  it,  although  the  school 
.  authorities  told  him  they  doubted  his  competency 
■to  assume  the  position's  greater  responsibility. 
■Despite  the  school  board's  doubts,  he  was  made 
co-director  at  his  request.    The  following  year 
the  other  co-director  resigned  and  the  plaintiff, 
though  he  had  been  told  that  his  performance  as 
co-director  had  been  unsatisfactory,  asked  to  be 
made  sole  director  of  the  band .    The  school  au- 
,  thorities  reluctantly  agreed  . 

'  The  plaintiff's  performance  as  band  director 

,  was  unsatisfactory .    School  officials  told  him  that 
he  had  "gone  backwards"  in  the  areas  in  which  he 

:  was  asked  to  improve  —  discipline,  organization, 
and  purchasing  procedures.    The  board,  however, 
decided  to  give  plaintiff  another  chance  and  renewed 
his  contract  as  band  director  for  the  1972-73  school 
year.    He  was  told  he  was  on  probation  and  that,  if 

,  he  did  not  improve,  he  would  not  be  recommended 
for  re-employment  for  the  next  year . 

The  1972-73  school  year  continued  to  be  un- 
satisfactory, and  in  March  the  school  superinten- 
dent told  the  plaintiff  that  he  planned  to  recommend  im- 
mediate dismissal  "on  the  grounds  of  incompetency 
.   .   .  and  insubordination  . "    The  board,  however, 
decided  not  to  initiate  dismissal  procedures  since 
the  end  of  school  was  so  close  but  notified  the  plain- 
tiff that  his  contract  would  not  be  renewed . 

A  hearing  requested  by  the  plaintiff  was 
held,  but  it  was  closed  to  the  public  because  of 
demonstrations,  including  a  take-over  of  the 
superintendent's  office  in  which  he  was  held  hos- 
tage until  the  police  intervened.    Plaintiff  ob- 
jected to  the  private  hearing  and  refused ,  because 
it  was  private ,  to  make  any  effort  to  defend  him- 
self or  offer  evidence  in  his  behalf.    After  the 
superintendent  and  the  principal  testified  to  the 
plaintiff's  incompetence  and  insubordination,  the 
board  reaffirmed  its  decision  not  to  renew  his 
contract .    The  plaintiff  then  brought  this  suit 
seeking  an  injunction  to  reinstate  him.    The  in- 
junction was  denied,  and  plaintiff  appealed. 


Issues:     1 .    Did  the  denial  of  a  public  hear- 
ing deny  the  plaintiff's  constitutional  rights  to  a 
fair  hearing?    No. 

2 .  Should  the  board  of  education  have  been 
disqualified  to  hear  the  nonrenewal  because  of  its 
earlier  action  in  approving  the  nonrenewal  and 
because  a  board  member  had  observed  one  of  the 
incidents  referred  to  by  the  superintendent  in  his 
explanation  of  why  the  plaintiff  was  not  renewed? 
No. 


3  .    Was  the  hearsay  testimony  against  the 
plaintiff  inadmissible?    No. 

4  .    Does  the  North  Carolina  Tenure  Act 
[G.S.   115-142  (m)  (2)  ]  give  a  nonrenewed  teacher 
a  statutory  right  to  a  hearing?    No . 

Decision:     The  Fourth  Circuit  affirmed  the 
district  court  decision,  finding  that  the  hearing 
could  be  private,  that  the  board  need  not  be  dis- 
qualified on  the  basis  that  it  lacked  impartiality, 
and  that  hearsay  testimony  was  admissible . 

1 .  Public  Hearing.    The  court  dismissed 
the  plaintiff's  argument  that  the  board,  having 
voluntarily  given  a  hearing,  must  provide  a  public 
hearing.    It  noted  that  a  private  hearing  was  as 
much  for  the  protection  of  the  teacher  involved  as 
for  the  school . 

2.  Impartial  Trier.    The  plaintiff's  ob- 
jection that  the  school  board  was  not  impartial  was 
lost  because  it  was  not  timely  made .    The  court 
said:     "One  must  raise  the  disqualification  of  the 
trier,  whether  he  be  a  judge,  an  administrator, 

or  an  arbitrator,  at  the  earliest  moment  after  know- 
ledge of  the  facts."  The  court  then  said  that,  even 
if  the  challenge  had  been  timely  raised,  the  board 
would  not  have  been  disqualified  solely  because  it 
earlier  had  approved  the  superintendent's  recom- 
mendation not  to  renew  the  contract . 

3 .  Hearsay  Evidence.    The  court  also  found 
no  substance  in  the  plaintiff's  claim  that  the  testi- 
mony given  by  school  officials  based  on  parents' 
complaints  received  by  them  was  impermissible 
hearsay  .    The  court  said  that  such  testimony ,  even 
if  hearsay,  does  not  violate  due  process  in  an  in- 
formal hearing  such  as  this.    Citing  Ford  v.  Jones , 
372  F.  Supp.   1187,  1189   (D.C.  Ky.   1974T,  the  court 
noted: 

Although  hearsay  reports   .    .    .  are 
inadmissible  in  a  court  of  law,  I  certainly  do 
not  hold  that  they  are  inadmissible  in  admini- 
strative hearings.    .    .  for  such  hearings  need 
not  conform  to  the  standards  of  judicial  or 
quasi-judicial  trials,  and  flexibihty  and 
informality  should  often  characterize  them . 
Moreover  it  is  possible  that  even  reports 
of  unnamed  observers  may,  by  referring 
to  a  specific  occasion,  allow  the  teacher 
an  adequate  opportunity  to  explain  her 
conduct  on  that  occasion  . 

4.  No  Statutory  Right  to  Hearing.    Since  the 
board  voluntarily  gave  the  plaintiff  a  hearing,  the 
issue  of  whether  the  plaintiff  had  a  constitutional 
right  to  a  hearing  was  not  before  the  court .    The 
court     noted,  however,  contrary  to  the  decision  in 
Sigmon  v.  Poe,  381  F.  Supp.   387   (W.D.N.C.   1974), 
that  the  North  Carolina  statute   (G.S.   115-142  (m)  (2) ) 
did  not  give  a  nonrenewed  teacher  a  right  to  a 
hearing.    The  court  said: 

The  plaintiff  does  suggest  .   .   . 
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that  under  the  1973  Amendments  to  the 
North  Carolina  school  law,  he,  even  as  a 
probationary  teacher ,  could  not  be  denied 
a  renewal  of  his  contract  without  a  hearing . 
For  such  point  he  replies  on  G  .S  .  115-142  (m) 
(2)  ,  a  section  that  deals  with  the  rights  of  a 
probationary  teacher.    We  do  not  read 
that  section  as  granting  him  a  right  to  a 
hearing .    The  section  expressly  empowers 
the  Board  to  refuse  renewal  of  the  con- 
tract to  a  probationary  teacher  for  "any 
cause  it  deemed  sufficient;   provided, 
however,  that  the  cause  may  not  be  arbi- 
trary, capricious,  discriminatory  or  for 
personal  ox  political  reasons."    It  makes 
no  provision  whatsoever  for  any  hearing 
when  renewal  is  denied  a  probationary 
teacher .    If  there  is  a  claim  of  "arbitrary 
or  capricious"  nonrenewal,  it  is  an  inde- 
pendent right  of  action,  triable,  not  by 
the  School  Board  but  by  the  Court . 


STUDENT  RECORDS   (Continued  from  page  2) 

correct.     The  regulations  specifically  provide 
that  the  parent  or  eligible  student  may  be  assisted 
or  represented  by  individuals  of  his  choice,  in- 
cluding an  attorney.    The  expense  of  an  attorney 
or  other  person  assisting  the  parent  or  student 
is  borne  by  the  parent  or  student ,  not  the  school . 
The  comments  to  the  regulation  indicate  that  some 
people  urged  that  schools  be  required  to  conduct 
the  hearing  and  provide  the  decision  in  the  primary 
language  of  the  parent  or  student.    HEW  rejected 
this  proposal  as  too  burdensome .     The  parent  or 
student  can  bring  an  interpreter  to  assist  him 
at  the  hearing. 

Fifth,  the  school's  decision  must  be  based 
solely  on  the  evidence  presented  at  the  hearing; 
information  not  presented  at  the  hearing  may  not 
be  used  as  a  basis  for  the  decision . 

Sixth,  the  school  must  render  its  decision 
within  a  reasonable  time  after  the  hearing.     The 
decision  must  be  in  writing  and  must  include  a 
summary  of  the  evidence  and  the  reasons  for  the 
decision . 

Seventh,  if  the  decision  is  that  the  informa- 
tion is  inaccurate ,  the  school  must  correct  the  stu- 
dent's records  and  inform  the  parent  or  eligible 
student,  in  writing,  that  the  corrections  have 
been  made. 

If  the  decision  is  that  the  information  is 
accurate,  the  school  must  inform  the  parent  or 
eligible  student  of  his  right  to  place  in  the  student's 
educational  records  a  statement  commenting  on  the 
information  in  the  educational  records  or  setting 
forth  any  reasons  for  disagreeing  with  the  de- 
cision.   Any  explanation  placed  in  a  student's 


educational  records  must  be  maintained  as  long 
as  the  contested  portion  of  the  records  is  main- 
tained, and  whenever  the  contested  portion  of  the 
record  is  disclosed  to  anyone,  the  explanation 
must  also  be  disclosed. 

Releasing  Information  from  Education 
Records  in  Health  and  Safety  Emergencies. 
Under  certain  emergency  situations  FERPA  author- 
izes the  release  of  a  student's  educational  records 
without  the  prior  written  consent  of  his  parents  or 
the  student.    The  release  may  be  only  to  appropriate 
persons  in  connection  with  an  emergency  and  only 
when  having  the  information  is  necessary  to  protect 
the  health  and  safety  of  the  student  or  others   [20 
U.S.   1232g(b)  (1)  (I)]  .    The  regulations  do  not  give 
examples  of  situations  that  would  come  under  this 
provision,  but  they  do  set  out  four  factors  that 
must  be  considered  before  determining  whether 
an  emergency  situation  exists: 

(1)  The  seriousness  of  the  threat  to  the  health 
or  safety  of  the  student  or  others; 

(2)  The  need  for  the  information  to  meet  the 
emergency; 

(3)  Whether  the  parties  to  whom  the  information 
is  disclosed  are  in  a  position  to  deal  with 
the  emergency;   and 

(4)  The  extent  to  which  time  is  important  in 
dealing  with  the  emergency. 

The  regulations  state  that  this  section  will 
be  strictly  construed,  and  therefore  schools  should 
use  it  only  rarely.    For  example,  this  provision 
could  be  used  if  a  student  suddenly  became  very 
ill  and  had  to  be  taken  to  the  hospital;   it  would  be 
appropriate  to  release  medical  information   (such 
as  that  he  is  allergic  to  certain  drugs)  from  his 
educational  records  to  hospital  officials  or  ambu- 
lance drivers. 


The  regulations  just  reviewed  represent 
the  first  segment  of  HEW's  rules  on  implementing 
FERPA.     The  next  segment  will  be  analyzed  in  a 
later  issue  of  the  Bulletin. 


» 


